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PRELIMINARY 

1. I never met Alistair Berkley.  I have read about him, and heard tell of him; and 

everything I have learnt underlines the privilege of being invited to give this 

lecture, endowed by his parents in his memory, at the college where he was so 

greatly valued. 

2. Socrates famously said that the unexamined life is not worth living1.  He must 

have had in mind a particular faculty which is a phenomenon of humankind: 

the ability to reflect on our own mental states, as it were to stand outside 

ourselves and criticise our own thoughts and intentions and desires.  I do not 

know if it is a faculty unique to humankind.  I am pretty sure that my Burmese 

cat Lysistrata does not share it, for although I suspect that in some ways her 

thoughts are deeper than mine, she shows, as our vet once put it, no sense of 

other, for which, I think, a sense of self is a prerequisite.  I do not mean a 

tendency to selfish behaviour – Lysistrata has plenty of that – but a sense of 

self, of self-awareness, the ability to reflect on our own mental states.  And it is 

this idea that has brought me to the reflections of this lecture.  The power to 

examine and criticise one’s own mental states is a condition of the power to 

examine and criticise the mental states of others, and therefore ultimately to 

form judgments of right and wrong action.  If it were impossible to reflect on 

                                                           
1Plato, Apology 38a. 
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and to judge the quality of one’s own states of mind, the idea of judging anyone 

else’s would not only be itself impossible, but meaningless.  But as we can 

judge ourselves, so we can judge others; and all the core judgments that we 

make concern our and others’ mental states. 

3. This brings me to the law.  Not all kinds of law: not those parts of the law that 

are merely regulatory, such as the requirement of two witnesses to a will, or the 

rule that a disposition of real property must be in writing or evidenced by 

writing.  I mean what might be called the law of behaviour: primarily the law 

of crime and tort.  In these areas the law is conditioned by its treatment of the 

mental states of the actors in the particular case.  The view the law takes of 

these mental states largely designates the normative positions taken by English 

law as to the right outcome case by case.  (Public law has, I think, different 

emphases, but I must leave that aside for present purposes.)  If we track the 

law’s treatment of mental states, we shall uncover two related but contrasting 

features: on the one hand the affinity between legal and moral judgments, and 

on the other the difference in scope between legal and moral judgments.  That 

is the path I shall follow in this lecture. 

4. An important conceptual link between law and morals is the idea of 

responsibility, which may be taken to mean (for present purposes) being 

accountable in some way for what one has caused or allowed to happen.  This 

broad meaning is common to legal and moral responsibility.  

WHAT IS A MENTAL STATE? 

5. I shall first consider the field, or fields, of legal responsibility; but before that, 

there is an introductory question.  What is a mental state?  I have referred to the 

faculty of self-awareness as a condition of our ability to examine and criticise 
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the mental states of others; but that does not unveil what is meant, or what I 

mean, by a mental state.  I shall shortly describe three conditions which I shall 

categorise as mental states for the purpose of the criminal law.  They will come 

as no surprise: intention, recklessness and negligence.  I acknowledge however 

that it may be doubted whether all instances of negligence or of recklessness 

are properly called mental states.  Does not the very idea of a mental state imply 

consciousness – something present to the actor’s conscious mind?  But that is 

problematic for some instances of negligence or recklessness: thus it may be 

doubted whether a want of attention should be categorised as a mental state (it 

might be better described as the absence of a mental state).   

6. The issue raises a more general, and in truth much more interesting, question, 

though it is too far from my theme to go into: it is whether there is as a matter 

of psychological fact a state of mind which is unconscious – the unconscious 

mind.  Professor Freud in The Ego and the Id, first published in English in 1927, 

stated at the very beginning of his book (Chapter I), “The division of mental 

life into what is conscious and what is unconscious is the fundamental premise 

on which psycho-analysis is based”. 

7. Here I am unable to resist reminding you of the psycho-analyst who lost his 

faith.  He appears in Edmund Crispin’s delicious detective story, Holy 

Disorders, first published in 1947.  His name is Justinian Peace.  He meets Mr 

Geoffrey Vintner on a train to the west country, and asks him if he can help him 

out of an intellectual difficulty: he is suffering from doubts.  He tells Geoffrey 

that he is a successful psycho-analyst – “I suppose in London I’m pretty well 

at the top of my profession”.  And he explains: 
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“As you know, the whole of modern psychology – and psycho-

analysis in particular – is based on the idea of the unconscious; the 

conception that there is a section of the mind in some sense separate 

from the conscious mind, and which is responsible for our dreams, 

certain of our impulses, and all the complex manifestations of the 

irrational in human life...  Unfortunately, about a month ago, it 

occurred to me to investigate the origins and rationale of this basic 

conception.  A terrible thing happened, Mr Vintner...  I could not 

find one shred of experimental or rational proof that the unconscious 

existed at all...  I can’t go on being a psycho-analyst when I don’t 

believe in the unconscious any longer.  It’s as impossible as a 

vegetarian butcher.” 

CRIME 

8. Now I will turn to mental states in the law of crime.  I have said that 

responsibility means being accountable for what one has caused or allowed to 

happen.  A principal component of criminal responsibility is the attribution of 

blame – blameworthiness, whose legal mechanics in the law of crime are found 

in the requirement of mens rea.  Generally speaking acts which are sufficiently 

harmful to be condemned as crimes will only attract criminal sanctions if they 

are accompanied by what is called mens rea – a guilty mind – on the part of the 

actor, the defendant.  The rule is not absolute: the law recognises certain 

offences of strict liability, where the defendant is held criminally accountable 

for a state of affairs which the law condemns though he has no idea that such a 

state of affairs has been brought about.  I will return to that in comparing the 

mental element requirements of crime, tort and morals. 

9. Generally, however, the criminal actor’s mental state is taken as the measure of 

his blameworthiness.  As I have foreshadowed, there are broadly three mental 

states which may fulfil the role of mens rea.  The first is intention.  The second 

is recklessness.  The third is negligence.  I will say something about each of 

these. 
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Intention 

10. Intention represents the highest degree of blameworthiness for a criminal act.  

Now, you might suppose the matter to be quite simple.  If X kills Y, intending 

to do so, that is (absent a special defence) straightforwardly the crime of 

murder; and indeed that is so.  But the requirement of intention is not quite so 

straightforward.  As Jonathan Herrin points out in his excellent criminal law 

textbook2, the House of Lords found it necessary to define, or re-define, 

intention at least five times between 1961 and 1999.  He cites DPP v Smith3, 

Hyam v DPP4, R v Moloney5, R v Hancock6 and R v Woollin7.  Generally 

speaking – the “golden rule” as Lord Bridge called it in Moloney – is that trial 

judges should direct juries that the notion of intention should be given its 

natural meaning as an ordinary English word.  But that will not do in marginal 

or difficult cases.  What if X does an act desiring to achieve a result – say, the 

death of Y – but he believes that in the particular circumstances success is 

impossible?  Or what if he foresees that Y may die as the result of his act, but 

does not desire the death?  There is at once a distinction between intention, 

desire and foresight.  

11. Why has there been so much difficulty with intention?  It is not just that there 

are borderline cases.  Intention is itself a complex idea, as Professor Elizabeth 

Anscombe’s classic philosophical monograph, called simply Intention8, amply 

demonstrates.  For the purposes of the criminal law, however, there is a 

                                                           
2 Oxford 2006; p.147. 
3 [1961] AC 290. 
4 [1975] AC 55. 
5 [1985] AC 905. 
6 [1986] AC 455. 
7 [1999] 1 AC 82. 
8 Published in 1957.  
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particular dilemma which has fuelled much of the judicial head-scratching.  

Here the distinction between intention and foresight is very important.  The law 

has for a long time engaged with the question whether, where proof of intention 

is required to establish guilt, it must be shown that the defendant harboured an 

actual subjective intention to do the prohibited act, or it is enough that he be 

presumed to intend the natural and probable consequences of his acts.   Over 

time the law has moved away from the latter and towards the former – the 

requirement of actual subjective intention.  This is of some social interest: an 

increasing reluctance to condemn a person for actions whose consequences he 

should have foreseen, but did not, may be thought to betoken a view of 

responsibility centred more upon the individual defendant than upon the general 

interest; ultimately, perhaps, more upon rights than upon duty.  It may reflect a 

weakening grip on public morality.  But as we shall see, there are also signs 

going the other way. 

12. In the law of crime, the question comes to this: how far should criminal 

responsibility be limited to the compass of the defendant’s subjective state of 

mind?  As I shall show in a moment, the question is apt not only to the 

consideration of intention as the mens rea for criminal offences, but 

recklessness and negligence as well.  And it is a question that may be validly 

asked in relation to liability in tort, and generally to moral, as well as legal, 

responsibility. 

13. In this connection the recent case of Jogee9 illustrates the importance of the 

subjective state of mind in crime.  The Supreme Court held that the law of 

                                                           
9 [2016] 2 WLR 681. 
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secondary criminal liability for homicide – that is, the law of joint enterprise – 

had taken a wrong turning.  The court stated10: 

“In the common law foresight of what might happen is ordinarily no 

more than evidence from which a jury can infer the presence of a 

requisite intention. It may be strong evidence, but its adoption as a 

test for the mental element for murder in the case of a secondary 

party is a serious and anomalous departure from the basic rule, 

which results in over-extension of the law of murder and reduction 

of the law of manslaughter…”  

14. I should note also that the law draws a distinction between crimes of specific 

intent and crimes of general intent.  The former require proof of an intention 

not only to do the prohibited act but also to inflict the resultant harm or damage.  

The latter (generally) require only proof of an intent to do the prohibited act.  

The former is reflected in s.18, the latter in s.20, of the Offences Against the 

Person Act 1861.  The difference between the two marks a distinction between 

two meanings of intention described by Professor Anscombe: contrast James 

punches John intentionally (an instance of intentional action, or general intent) 

with James punches John intending to break his nose (an instance of action 

taken with a further, or specific intent). 

15. The application in criminal law of the mens rea constituted by intention is also 

qualified or refined by special defences, such as provocation and diminished 

responsibility (which apply only to a charge of murder). 

Recklessness 

16. Now I will turn to recklessness.  This constitutes the next most blameworthy 

degree of mens rea after intention.  There used to be two kinds of recklessness 

in the law of crime, named after the cases in which they were explained.  One 

                                                           
10 Paragraph 83. 
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was called Cunningham11 recklessness.  Cunningham recklessness arose where 

the defendant knew that there was a risk that a certain result would flow from 

his act, and the risk was an unreasonable one for him to take.  The other was 

called Caldwell12 recklessness.  Under Caldwell recklessness it was enough that 

the obvious and serious risk existed, and that it was an unreasonable risk for the 

defendant to take; but it did not have to be shown that the defendant appreciated 

the risk.  The House of Lords abolished Caldwell recklessness in R v G and R13 

in 2003.  It had been much objected to by academics and others, not least 

because it exposed to the possibility of conviction a defendant who failed to 

appreciate a risk which, by reason of some mental impairment, he was unable 

to foresee.  As an instance of the law imposing criminal responsibility for the 

natural and probable consequences of a defendant’s actions, it was a step too 

far.   

17. So Cunningham recklessness remains.  However, as Herrin observes14, R v G 

and R has not escaped criticism, in particular for its failure to elaborate any 

alternative to either Caldwell or Cunningham recklessness.  With only 

Cunningham in place, it will presumably always be necessary for the 

prosecution to prove an actual awareness of the relevant risk on the defendant’s 

part.  But this may be thought a step too far in the direction of limiting criminal 

responsibility to the compass of the defendant’s subjective state of mind.  Many 

people who choose to think about the subject would, I venture to suppose, take 

the view that there are some cases where the defendant should be held 

criminally reckless even though he has no awareness of the risk in question.  As 

                                                           
11 [1957] 2 QB 396. 
12 [1982] AC 341. 
13 [2004] 1 AC 1034. 
14 P. 168. 
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Herrin observes15 an utterly selfish person might conceivably persuade a jury 

that habitually he gives no thought to other people’s welfare and did not do so 

on the occasion in question, and is thus entitled to be acquitted.   

Negligence 

18. Negligence next.  This is a state of inattention or want of care, judged by the 

standards of the reasonable person.  Though there are quite a lot of crimes in 

which it functions as the required mens rea, most of them are relatively minor 

crimes of a regulatory nature, although that could hardly be said of careless 

driving, which I suppose is the best known crime of negligence.  The line 

between recklessness and negligence has been blurred by the notion of gross 

negligence, which is the mens rea required for some species of the crime of 

manslaughter.   

19. There is, or there used to be, a good deal of unease at the prospect of convicting 

someone of serious crime when he intended no harm but was careless – even 

very careless.  There is a stark contrast between intention, which as I have said 

represents the highest degree of blameworthiness, and negligence or 

carelessness.  The relatively new offence of causing death by careless driving, 

carrying a potentially heavy prison sentence, has been objected to on the basis 

that a person should not be sent to gaol for what may have been no more than 

a moment’s inattention.  We are confronted by the question how far someone 

should be punished for the consequences of his acts rather than only for what 

he intends to bring about.   

20. It is the question I have posed before: how far should criminal responsibility be 

limited to the compass of the defendant’s subjective state of mind?  There are 

                                                           
15Ibid. 
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moral pressures pulling in opposite directions.  On the one hand, it seems unjust 

to condemn a man as a criminal for a result he never had in mind.  On the other, 

if he has caused a death by unlawful conduct, should he not be punished for the 

death as well as for the unlawful behaviour? 

21. In discussing intention in the criminal context, I said that an increasing 

reluctance to condemn a person for actions whose consequences he should have 

foreseen but did not may be thought to betoken a view of responsibility centred 

more upon the individual defendant than upon the general interest.  But it may 

be that in relation to negligence and crime, there is an increasing push in the 

opposite direction.  Consider the recent bitter concerns about drivers on their 

mobile phones, whose selfish stupidity has caused death and resulting untold 

misery.  

TORT  

22. In crime, as we have seen, the primary state of mind on the defendant’s part is 

intention – the case in which the result is produced by a deliberate and knowing 

act of will.  In tort the primary state of mind is that of inadvertence – negligence: 

the very name of the tort most frequently pleaded in the English courts.  There 

are, certainly, contexts in the law of tort in which the presence or absence of a 

specific intention, or an express subjective state of knowledge, is a critical 

requirement.  The tort of deceit is one.  The role of actual malice in the tort of 

defamation is another.  Misfeasance in public office, where the claimant must 

prove that the public officer knows he is acting without authority, is a third case 

in tort where a specific subjective state of mind is required; it is to be noted that 

there is also a crime of misfeasance in public office, and there, of course, 

subjective intention is on home ground. 



 11 

23. All that said, in the general run of cases the mental state required to be shown 

on the part of the defendant in tort is negligence; negligence is the paradigm 

instance of the tort jurisdiction.  The mental state involved consists (broadly) 

in little more – perhaps nothing more – than a knowledge on the defendant’s 

part of the factual circumstances in which he is acting, and a failure to attend to 

the consequences of his act (or omission).  Once that state of knowledge is 

demonstrated, all that is left is to ask and answer the question, would the 

reasonable man have perceived a risk to persons closely affected by his act or 

omission?  If the reasonable man would have appreciated that the oil spill would 

cause an accident and so would have cleared it up, the law concludes that the 

defendant ought to have known and done no less.  It is this ought to which 

creates the comfort zone of the common law, the territory of the reasonable 

man.  And it is conspicuously the territory of the law of tort; it is the message 

of Lord Atkin’s famous dictum in Donoghue v Stevenson16: 

“The rule that you are to love your neighbour becomes in law, you 

must not injure your neighbour; and the lawyer’s question, Who is 

my neighbour? receives a restricted reply. You must take reasonable 

care to avoid acts or omissions which you can reasonably foresee 

would be likely to injure your neighbour. Who, then, in law, is my 

neighbour? The answer seems to be – persons who are so closely 

and directly affected by my act that I ought reasonably to have them 

in contemplation as being so affected when I am directing my mind 

to the acts or omissions which are called in question.” 

24. The law of nuisance has some refinements by comparison with the law of 

negligence and it is in this area, of course, that we find the tort of strict liability, 

arising under the old rule in Rylands v Fletcher17, where the tortfeasor allows 

some dangerous thing or substance to escape onto neighbouring land.  But I 

                                                           
16 [1932] AC 562. 
17 (1868) LR 3 HL 330. 
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need not address any separate discussion to the law of nuisance.  Essentially it 

lies within the same comfort zone of the common law: the territory of the 

reasonable man. 

CRIME AND TORT COMPARED 

25. If we ask our question – how far should responsibility be limited to the compass 

of the actor’s subjective state of mind? – in connection with the law of tort, we 

obtain a different answer from what comes back in crime.  The criminal law 

gives a much bigger place to the actor’s intention.  It does not, as we have seen, 

altogether limit criminal responsibility to the compass of the defendant’s 

intended acts; but for the graver crimes at least the defendant’s subjective 

intention takes centre stage.  The law of tort gives a much bigger place to 

outcomes.  In the paradigm case of negligence the proof required of the 

defendant’s subjective state of mind is, as I have suggested, more or less limited 

to an appreciation of the immediate facts.  Thereafter the common law’s 

comfort zone takes over, resting, as it does, in the apprehensions of the 

reasonable man. 

26. This contrast is not, I think, surprising.  The imposition by the State of the 

stigma of crime ought to be more minimalist than the distribution of legal duties 

between citizens.  This is, or may be thought to be, a requirement of justice; or 

perhaps an instance of what I have called elsewhere the principle of minimal 

interference.  Justice demands that a man should not be condemned by the State 

as a criminal without proof of a pressing degree of moral responsibility for what 

he has done; the emphasis is therefore on his subjective intention.  But justice 

also demands that the law should compensate a person who has suffered by 

reason of the acts or omissions for which another may reasonably be held 
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responsible; and there the emphasis, principally at least, is on the prospective 

defendant’s negligence.     

CRIME, TORT AND MORALITY 

27. Criminal law, the law of tort, and our general conceptions of morality all make 

their condemnations by reference to two drivers: a guilty mind and a bad 

consequence.  The relation between legal (that is, tortious and criminal) and 

moral precepts is complex but there are certain generalities which, very 

broadly, delineate the differences of emphasis between law and morals in terms 

of the mental states which they deploy.  Thus morality only condemns 

misconduct on the strict condition that the actor has a guilty mind of some sort, 

be it intention, recklessness or negligence.  In contrast the criminal law’s 

insistence on a guilty mind is usual but not universal; as I have said the law of 

crime recognises – though relatively infrequently – offences of strict liability, 

where the defendant is held criminally accountable for a state of affairs which 

the law condemns though he has no idea that such a state of affairs has been 

brought about: for example the landlord whose barman, without his knowledge, 

serves alcoholic drink to a 16-year old.  And I saw in The Times for 9 January 

2017 a report of a government proposal which would impose criminal penalties 

on the driver of a vehicle if litter is thrown out of the vehicle – even if the culprit 

was a passenger and the driver knew nothing of what he was about to do.  A 

few days later, on 13 January, The Times reported a proposal to criminalise 

company boards for failing to stop their staff committing fraud – without the 

need to prove knowledge or suspicion of the fraudulent conduct.   
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28. Likewise the law of tort recognises cases of strict liability, where there is no 

mental element.  I have already referred to the rule in Rylands v Fletcher18, 

arising when the tortfeasor allows some dangerous thing or substance to escape 

onto neighbouring land. 

29. Here then is one factor, referable to mental states, which differentiates law and 

morality.  Morality always requires a guilty mind of some kind; law usually 

does, but not always.  In this sense the scope of tort and crime may be said to 

be broader than that of morality.   

30. But the fact that morality always, law only usually, requires a guilty mind 

cannot on its own explain the strategic differences in scope between law and 

morals.  On its own it suggests that law’s scope is wider than that of morality; 

that law condemns where morality does not.  But it is everyone’s everyday 

experience that time after time the reverse is true: morality condemns where 

law does not.  Acts of selfishness, grave or trivial, do not as such attract the 

sanctions of the law; nor does every act of cruelty or unkindness or discourtesy, 

with all the hurt they can involve.   

31. Now, it must be obvious that the differences between the scope of tort and crime 

and that of morals are not to be accounted for merely by varying approaches to 

the challenges of intention, recklessness and negligence.  The differences 

involve social and cultural factors which lie way beyond the remit of this 

lecture.  I am concerned only with the extent to which these differences may be 

illuminated by an examination of the mental states which respectively condition 

law and morality.  And it is I think of the first importance that the mental states 

which condition morality are not the legal triumvirate of intention, recklessness 

                                                           
18 (1868) LR 3 HL 330. 
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and negligence, though one of those must always be present to establish a guilty 

mind. The mental states which are critical to morality reach beyond these three.  

They exist at a more general level.  They are qualities such as strength of will, 

firmness of purpose, and above all our attitude of mind towards other people.    

Character and Motive 

 

32. Unlike intention, recklessness and negligence, which condition the law of crime 

and tort, these deeper mental states are not locked into the circumstances of 

particular cases.  They do not describe the specifics of a person’s interaction 

with a particular state of affairs.  Rather, they describe his character; and 

morality’s universal insistence on the presence of a guilty mind in some form 

or another arises because of morality’s critical concern with the character of 

the individual. 

33. Thus morality, in contrast to law, is very much concerned with motive.  You 

may recall the Light of Lights in W B Yeats’ poem, which “looks always on 

the motive, not the deed”.  Motive is a link between a person’s intention and 

those deeper mental states – attitudes and predispositions – which go to make 

up his character.  Motive does not tell you what an actor intended, but why he 

intended as he did; and the answer to this why – the actor’s motive – as often as 

not reveals something, perhaps much, of his attitudes and predispositions and 

therefore of his character.  And that is the focus of our moral judgments. 

Conclusions 

 

34. So we have two facts, to do with mental states, which differentiate tort and 

crime on the one hand from morals on the other.  (1) Morality always, but law 

only usually, requires a guilty mind in the shape of intention, recklessness or 
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negligence.  (2) Morality’s focus is on mental states which are deeper than the 

legal triumvirate of intention, recklessness and negligence: rather it is upon 

those attitudes and predispositions which go to make up a person’s character.     

These two facts are connected.  They are both functions of a basic and 

principled difference between law (crime and tort) and morals.  Both are of 

course concerned with outcomes as well as the mental states of the relevant 

actors.  But the focus of law is generally upon what a person does; the focus of 

morality is generally upon why he does it.   

35. Thus the business of the criminal law is not to judge between virtue and vice 

but to prevent, so far as the law can do it, the perpetration of significant or 

serious harm of a kind which ought generally to be condemned in the public 

interest.  The law of tort’s concerns tend rather to the protection of one man’s 

legitimate interests against the unjustified intrusions of another; though of 

course many crimes are also torts: there is a plain affinity between the 

respective rationales of crime and tort.    

36. This contrast between law and morals is perhaps well illustrated by a factual 

example which engages both.  Two men kill their wives by suffocating them 

with a pillow.  One does it in order to get his hands on her property, which she 

has threatened to leave elsewhere.  The other does it, at his wife’s urgent and 

pitiful demand, to save her the increasing and terrible pain of a terminal illness.  

Both commit the crime of murder, and the overt circumstances of the crimes 

are identical.  But in moral terms they could hardly be further apart; and what 

differentiates them, of course, is the husband’s motive in each case.    

37. However when it comes to sentence, our two murder cases, despite the identity 

of their overt circumstances, would not be treated in the same way.  It is true 
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that both defendants would be sentenced to imprisonment for life, but under the 

current statutory provisions the trial judge must specify a minimum period 

which the defendant must serve in custody.  As between the two cases the 

minimum term would obviously differ very greatly.  Obvious – but also perhaps 

instructive.  Retribution is an element of criminal punishment, and retribution 

is about what the criminal deserves; and that is a moral question.  So in deciding 

what the criminal deserves the court becomes, to an extent at least, a court of 

morals; at that stage it is concerned, like the moralist, with the defendant’s 

character and to that end will examine his motive.  

38. The separation between law and morals tends to be ignored in autocratic States, 

where the criminal code, if there is one, will simply mirror the tyrant’s view of 

good and evil.  But such a separation, based on the difference between what a 

person does and why he does it, is an imperative required by the ideal of a free 

and private conscience, which is, surely, a prince among mental states.   

39. This is I think reflected in what was said by Lord Moulton, sometime law lord 

and government minister, in an address entitled “Law and Manners” delivered 

at the Authors’ Club in London on 4 November 1912.  He invited his audience  

“to follow him in examining the three great domains of human action.  First, 

there came the domain of Positive Law, where our actions were prescribed 

by laws binding upon us which must be obeyed.  Next there came the 

domain of Free Choice, which included all those actions as to which we 

claimed and enjoyed complete freedom.  But, between these two there was 

a large and important domain in which there ruled neither Positive Law nor 

Absolute Freedom.  In that domain there was no Law which inexorably 

determined your course of action, and yet you felt that you were not free to 

choose as you would... it had one and the same characteristic throughout - 

it was the domain of Obedience to the Unenforceable.  The obedience was 

the obedience of a man to that which he could not be forced to obey.  He 

was the enforcer of the law upon himself... the real greatness of a Nation, 

its true civilisation, was measured by the extent of this land of Obedience 
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to the Unenforceable...  Mere obedience to Law does not measure the 

greatness of a Nation.  It can easily be obtained by a strong executive, and 

most easily of all from a timorous people.  Nor is the license [sic] of 

behaviour which so often accompanies the absence of Law, and which is 

miscalled Liberty, a proof of greatness.  The true test is the extent to which 

the individuals composing the Nation can be trusted to obey self-imposed 

Law”. 

 

  


